UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

In re:
Country O ub Market, Inc.

Debt or . BKY. 4-91-5834

Dairy Fresh Foods, Inc.,
Plaintiff,
V. ADV. 4-93-123

James E. Ranette, Trustee,
O der Denying
Def endant s. Mot i ons For Summary
Judgnent

At M nneapolis, Mnnesota, Decenber 5, 1994.

Thi s adversary proceedi ng came on for hearing on
Septenber 1, 1993, on the parties' cross-notions for summary
judgrment. dinton E. Cutler appeared for the plaintiff.
Randal | L. Seaver appeared for the defendant. | granted the
def endant sunmary judgnent on Decenber 29, 1993. Dairy Fresh
Foods, Inc. v. Ranette (In re Country Cub Market, Inc.) 162
B.R 226 (Bankr. D. Mnn. 1993). The plaintiff appealed to
the district court. On June 27, 1994, the district court
(Magnuson, J.) reversed and remanded the proceeding to
bankruptcy court for proceedings consistent with its order
Dairy Fresh Foods, Inc. v. Ranmette (In re Cub Market, Inc.),
Cv. No. 4-94-45, (D. Mnn. June 27, 1994). This court has
jurisdiction pursuant to 28 U S.C. Sections 157(a) and 1334
and Local Rule 201. This is a core proceeding within the
meani ng of 28 U.S.C. Section 157(b)(2)(K).

FACTS

On August 26, 1991, the debtor, Country C ub Market,
Inc., filed a Chapter 11 bankruptcy petition. Both prior to
and during the Chapter 11 case, the debtor owned and operated
several supermarkets in the M nneapolis-Saint Pau
metropolitan area. In this capacity, the debtor purchased
whol esal e quantities of food products to resell on the retai
market. The plaintiff, Dairy Fresh Foods, Inc., is a
whol esal er who regularly sold dairy and food products to the
debtor, including juices, fruit-flavored drinks, and punch
Bet ween August 10 and August 31, 1991, the debtor received
goods fromthe plaintiff for which paynent had not been nade
at the tine of filing. During this period, the debtor was
also billed for deposits and credited for the return of the
bottles, pallets, and cases used to ship the products. The
debtor's net account to the plaintiff totaled $186, 895. 94.

On Septenber 26, 1991, pursuant to Mnn. Stat. Section



27.138,(1) the plaintiff filed a beneficiaries notice of intent
to preserve trust assets for the amount owed. Subsequently,
the debtor paid the plaintiff $17,152.00 in settlenment of the
plaintiff's reclamation claimunder 11 U S.C. Section 546(c)
and Mnn. Stat. Section 336.2-702. The debtor converted the
case to a Chapter 7 case on Decenber 17, 1992. The defendant,
James E. Ranette, was appointed as trustee.

The plaintiff comenced this adversary proceedi ng under
M nn. Stat. Section 27.138 of the WPDA seeking judgnent in the
amount of $169, 743. 94 plus prejudgnment interest.(2) The
plaintiff argued that Mnn. Stat. Section 27.138 created a
trust for the benefit of unpaid sellers such as the plaintiff
and that, as such, the proceeds of the trust are not part of
the debtor's estate and should be turned over by the trustee
to the plaintiff. The plaintiff also argued that, as a trust,
its claimis not avoidable by the trustee under 11 U S.C
Section 545. In addition, the plaintiff also maintained that
the trustee had no standing to assert that the WPDA is
unconsti tuti onal

The defendant argued that the trust was in reality a
statutory lien avoidable under 11 U S.C. Section 545 and t hat
the WPDA is preenpted by the federal statutory schene
promul gat ed by Perishable Agricultural Conmodities Act under
7 US.C Section 499e(c). |In addition, the defendant asserted
that the WPDA is an unconstitutional inpairnment of contractua
rights and due process rights under both the Federal and State
Constitutions. The defendant al so argued that the anmpunt
requested by the plaintiff is a factual issue to be determ ned
at trial and denied that the plaintiff is entitled to
prejudgnent interest. Finally, the defendant counterclai ned
for $825.00 all egedly spent for postpetition adverti sing.

In ny original order, | had granted summary judgnment for
t he defendant, concluding that the so-called trust was a
statutory lien avoidable by the trustee. As a result, | did

not address any of the other issues raised by the notions.
The district court reversed that order and remanded. Thus, |
must now address the parties' remining argunents.

SUMVARY  JUDGVENT

Under Rule 56(c) of the Federal Rules of G vil Procedure,
summary judgnment is proper "if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together
with the affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving party is
entitled to a judgnment as a matter of law" Fed. R Cv. P
56(c).(3) "The plain |anguage of Rule 56(c) mandates the entry
of summary judgnent, after adequate tine for discovery and
upon notion, against a party who fails to make a show ng
sufficient to establish the existence of an el enment essenti al
to that party's case, and on which that party will bear the
burden of proof at trial." Celotex Corp. v. Catrett, 477 U. S
317, 322 (1986).

A The Burdens
1. The Moving Party

Initially, the burden is on the party seeking summary
judgrment. It is the nmoving party's job to informthe court of



the basis for the notion, and identify those portions of "the
pl eadi ngs, depositions, answers to interrogatories, and

adm ssions on file, together with affidavits, if any, which it
bel i eves denonstrate the absence of a genuine issue of

material fact. 1d. at 324. Sinply stated, the noving party
must show the court that there is an absence of evidence to
substantiate the non-noving party's case. 1d. at 325. To

that end, the novant discharges its burden by asserting that
the record does not contain a triable issue and identifying
that part of the record which supports the noving party's
assertion. See id. at 323; City of M. Pleasant, |lowa v.
Associ ated El ectric Cooperative, 838 F.2d 268, 273 (8th Cr.
1988).

2. The Non-nmoving Party

Once the novant has nmade its show ng, the burden of
production shifts to the non-noving party. The non-novi ng

party must "go beyond the pleadings and by [its] . . . own
affidavits, or by the 'depositions, answers to
interrogatories, and admissions on file,'" establish that

there is specific and genuine issues of material fact
warranting a trial. Celotex, 477 U S. at 324 (quoting Fed. R
Cv. P. 56(c)). The non-noving party cannot cast sone

nmet aphysi cal doubt on the noving party's assertion

Mat sushita Electric Industrial Co. v. Zenith Radio Corp., 475
U S. 574, 586 (1986). The non-noving party nust present
specific significant probative evidence supporting its case,
Johnson v. Enron Corp., 906 F.2d 1234, 1237 (8th Cr. 1990)
sufficient enough "to require a . . . judge to resolve the
parties' differing versions of the truth at trial." Anderson
v. Liberty Lobby, Inc., 477 U S. 242, 249 (1986) (quoting
First National Bank of Arizona v. Cties Service Co., 391 U S
253, 288-89 (1968)). Any affidavits nust "be nade on persona
know edge, must set forth such facts as would be admi ssible in
evi dence, and shall affirmatively show that the affiant is
conpetent to testify to the matters stated therein.” Fed. R
Cv. P. 56(e) (enphasis added). 1f, however, the evidence
tendered is "merely colorable,”™ or is "not significantly
probative," the non-noving party has not carried its burden
and the court nust grant summary judgment to the noving party.
Id. at 249-50.

DI SCUSSI ON

l. Constitutional Argunents
A Preenpti on of the WPDA

Preenption can be either express or inplied. | find the
statutory schene of PACA enbodies neither formof preenption
with respect to the WPDA

1. Express Preenption

The scope of PACA is defined by 7 U S.C. Section 4990.
Congress intended that, with respect to PACA, state statutes
would "remain in full force and effect except insofar only as

they are inconsistent herewith or repugnant hereto.”™ 1d. In
ot her words, Congress did not intend that the federal body



expressly preenpt state |egislation
2. Implied Preenption

The United States Suprene Court has stated:
Absent explicit pre-enption |anguage, [the

Supreme Court has] recognized at |east two types of
inplied pre-enption: field pre-enption, where the
scheme of federal regulation is so persuasive as to
make reasonable the inference that Congress left no
roomfor the States to supplenment it, and conflict
pre-enption, where conpliance with both federal and
state regulations is a physical inpossibility or
where state | aw stands as an obstacle to the
acconpl i shment and execution of the full purposes
and obj ectives of Congress.

Gade v. National Solid Wastes Managenent Ass'n, 112 S. C.

2374, 2383 (1992) (citations omtted).

a. Field Preenption

VWil e the goals of the WPDA and PACA are very simlar,
the WPDA has a | arger scope of coverage. The WPDA seeks to
hold in trust the produce and products of produce of a
whol esal e produce deal er and proceeds for the benefit of
unpaid sellers. See Mnn. Stat. Section 27.138, subd. 1.

Such itens include dairy products, poultry, fruits and
veget abl es, and products nmade fromthese itens. [1d. Section
27.137, subd. 6. PACA mandates that perishable agricultura
commodi ties received by a conm ssion nmerchant, dealer or

br oker and any receivables fromthe sale of such comodities
or products shall be held in trust for the benefit of al
unpai d suppliers or sellers in the transaction. See 7 U S.C
Section 4990. Wile perishables include fresh fruits and
fresh vegetables only, there is no | anguage to suggest either
t hat Congress intended that only perishable fruits and
veget abl es receive this type of protection or that sellers of
peri shabl es receive the protection of only the federa

statute. 1d. Section 499a(b)(4)(A). Preenption is a question
of federal intent and, where Congress has not sought to occupy
the field alone, courts nust sustain |ocal regulations unless
there is conflict with the federal scheme. See Allis-Chal ners
Corp. v. Lueck, 471 U S. 212, 208-09 (1985). Because Congress
has evidenced no intent to occupy the field, the WPDA is

conpl enmentary to PACA and there is no field preenption.

b. Conflict Preenption

Conflict preenption will arise only where there is an
i npossibility of conpliance with both the federal and state
| aw or where the state | aw stands as an obstacle to the
pur poses and objectives of Congress. Neither of these
situations applies to the WPDA and, as a result, there is no
conflict preenption.

Wth respect to this case, the goals of PACA are to
renedy the burden on conmerce in perishable agricultura
commodities and to protect the public interest. See 7 U S.C
Section 499e (c)(1). The mechanismused to acconplish this
goal is to inpose a trust for the benefit of unpaid suppliers
or sellers on the perishable agricultural commodities as well



as the proceeds and receivables fromsuch sales by a

conmi ssion nmerchant. [1d. Section 499e (c)(2). To preserve
the trust, the unpaid supplier or seller nmust give witten
notice of intent to preserve the trust benefits to the
merchant. Such notice nust be filed with the Secretary within
thirty days after either the Secretary indicates, a paynent
was to be made as agreed by the parties in witing or the
payment instrunment presented by the nerchant was di shonored.
Id. Section 499e (c)(3).

Al t hough the procedures for conpliance with the WPDA are
stated with nmore specificity, they closely follow the
procedures of PACA. Produce, products of produce and proceeds
are held in trust by the nerchant for the benefit of the
unpaid seller. See Mnn. Stat. Section 27.138 subd. 1. To
maintain the WPDA trust, a witten beneficiaries notice nust
be provided to the merchant, the conmm ssioner and the
appropriate filling office within forty days after the due
date for paynent or the date the paynent instrument for the
produce was di shonored. Id. Sections 27.138 subd. 2-3.

The WPDA poses no barrier to conpliance with PACA. It is
not inpossible to conply because a seller of produce can file
for protection under one or both of these statutory schenes
wi t hout conprom sing the other. Likewi se, the statutory
scheme of the WPDA does not stand as an obstacle in the way of
Congress acconmplishing its full purposes and objectives.
Congress set out to protect the sellers of perishable
agricul tural goods and PACA continues to acconplish this goal
with or without the aid of the WPDA

Because conpliance with both federal and state
regul ations is not an inpossibility and state law is not an
obstacle to the neeting Congress' goals in enacting PACA
there is no conflict preenption between WPDA and PACA. See
Gade, 112 S. . at 2383.

B. | mpai rment of Contracts and Due Process

The trustee maintains that the application of the WPDA in
this case inpairs the rights of creditors who were in
exi stence prior to the creation of the statutory trust and
deprives them of their due process rights.

The trustee | acks standing to assert a cl ai m of
i mpai rment of contracts because, except as explicitly provided
by the Bankruptcy Code (e.g. 11 U.S.C. Section 544), the
trustee stands in the shoes of the debtor, not creditors, and
can only assume control of the debtor's estate. See 11 U. S.C.

Section 541. Property of the estate includes "all |egal or
equitable interests of the debtor in property as of the
commencenent of the case.” 1d. Section 541(a)(1). 1In a

situation anal ogous to this one, the Eighth G rcuit has
i ndi cated that where "applicable state | aw makes such
obligations or liabilities run to the corporate creditors
personal ly, rather than to the corporation, such rights of
action are not assets of the estate . . . that are enforceable
by the trustee . . . ." See In re zark Restaurant Equi pnent
Co., 816 F.2d 1222, 1224-25 (8th Cr. 1987) (discussing the
trustee's inability to bring a cause of action to pierce the
corporate veil)

The constitutional rights that the trustee tries to
assert are personal rights of individual creditors that cannot
be asserted by a third party such as the trustee. In



addition, the trustee has proffered no evidence to establish
t he existence of creditors whose rights were inpaired by the
WPDA statutory trust.

I1. Prejudgnment I|nterest

Despite failing to nmake a request in the conplaint, the
plaintiff now asks for prejudgment interest. The defendant
argues that because of its failure to request prejudgnment
interest inits conplaint, the plaintiff is now barred from
doing so. The Federal Rules of G vil Procedure indicate that
"l eave [to anend] shall be freely given when justice so
requires." See Fed. R Civ. P. 15(a).(4) The Eighth Grcuit
has determ ned that |iberal amendnent shall be all owed even
after the defendant has served the noving party with a notion
for sunmary judgnent. See Chesnut v. St. Louis County, M.,
656 F.2d 343, 349 (8th Cr. 1981) (allow ng anmendnent of
conpl aint despite a three-year delay fromthe initial filing).
In this spirit, | amallowing the plaintiff to request
prej udgnent interest.

The authority cited for the request of prejudgnment
interest is Mnn. Stat. Section 549.09 subd. 1. The statutory
provision allows for a grant of "preverdict, preaward or
prereport” interest on verdicts, awards and judgnments. Id.

The thrust of Dairy Fresh's conplaint is that the
defendant is in possession of the plaintiff's property which
it wants the defendant to turn over. Dairy Fresh is not
claim ng that the defendant owes it nmoney. |In fact, the
district court has explicitly held for the plaintiff on this
i ssue, specifically rejecting the defendant's argunment and ny
hol di ng that there was a debt secured by a statutory lien
Because the plaintiff does not request a judgnment or award for
the recovery of noney, the statute is not applicable.(5)

I11. WPDA Trust Anobunt

The M nnesota Legislature intended that the WPDA woul d
protect the perishable agricultural products industry in this
state and that the provisions of the WPDA would be liberally
construed to achieve these ends. See Mnn. Stat. Section
27.001. The trust held by Country Cub Markets for Dairy
Fresh contai ned proceeds fromthe sale of various products,

i ncluding juices, punch, fruit flavored drinks and dairy
products, including, but not limted to, mlk, cream cottage
cheese, whip cream sour creamand dips. Al so found in this
accounting were charges for deposits and credits for pallets,
bottles and cases. While the district court states in dictum
that this sumis $169,743.94, this anount is still in dispute
and has never been judicially determ ned.

Not all of the debt owed by the debtor to the plaintiff
is necessarily covered by trust assets. The WPDA provides
that "produce and products of produce of a whol esal e produce
deal er and proceeds are held in trust for the benefit of
unpaid sellers.” Mnn. Stat. Section 27.138, subd. 1. The
M nnesot a Legi sl ature has indicated that only "produce and
products of produce of a whol esal e produce deal er and proceeds
are held in trust for the benefit of unpaid sellers.” 1d.
Section 27.138, subd. 1. By definition, a "whol esal e produce
dealer” is a person "who buys or contracts to buy produce in
whol esale lots for resale" or a person "engaged in the



busi ness of a cannery, food manufacturer, or food processor
who purchases produce in wholesale lots as part of that
business.” Id. Section 27.01, subd. (1) & (4). Produce neans
"perishable fruits and vegetables, m |k and cream and products
manuf actured fromm |k and cream and poultry and poultry

products.” Id. Section 27.137, subd. 6. 1In addition
products of produce neans "products derived from produce
t hrough manuf acturing, processing, or packaging." 1d. Section

27.137, subd. 7.

Al t hough the WPDA is liberally construed to protect the
peri shabl e agricultural products industry, this protection is
not without limtation. Logically, such limtations nmust be
in place to prevent distortion of the |egislature's purpose--
to protect the producers and sellers of perishable
agricultural commodities who cannot repossess their products
in the case of a default. See Mnn. Stat. Section 27.001
This goal is warped if coverage extends to all products
derived from peri shabl e products because such coverage woul d
extend, with the exception of neat products, to all products
in stores, including, presumably, canned goods which literally
are manufactured fromfresh vegetables or fruits. The "line"
can be drawn where a product has lost its perishability
t hrough manuf acturing, processing or packagi ng because the
seller could potentially repossess these itens at any tine
wi t hout worrying about degradation of the asset.

To determ ne what portion of the trust is protected by
the WPDA, each proposed item nust be evaluated in |light of the
Act. Specifically, the statute nust protect the unpaid
sell ers of produce and products from produce. See id. Section
27.137, subd. 6. The dairy products sold by Dairy Fresh
obviously fall within the scope of the WPDA trust because the
definition of produce expressly includes nmlk and cream and
products manufactured frommlk and cream 1d. A nore
difficult question is whether proceeds fromthe sale of
juices, punch and fruit flavored drinks are covered by the
trust.

The stated purpose of the statute is to protect the
sellers of "perishable" produce. See Mnn. Stat. Sections
27.001, & 27.137 subd. 6. To achieve this end, the trust can
protect proceeds fromthe sale of either produce or products
of produce. 1d. Section 27.138 subd. 1. Relevant to our
facts, the legislature anticipated the plaintiff's situation
by defining "products of produce” to include "products derived
from produce through manufacturing, processing, or packaging.”
Id. Section 27.137 subd. 7. 1In other words, a trust could
cover proceeds fromthe sale of produce or the sale of
products derived fromthe manufacturing, processing or
packagi ng of produce.

As a result, the WPDA would protect the proceeds of the
sale only if the products of produce retai ned sone perishable
quality. Despite reconstitution and repackagi ng, some fruit
juices are still perishable goods. her packagi ng techni ques
can result in a nonperishable fruit juice product. The issue
of whether the proceeds fromthese itens are covered by the
trust is one for trial. |In addition, whether the scope of the
WPDA extends to cover punch or fruit flavored drinks is al so
an issue for trial

As to the plaintiff's right to deposits on pallets,
bottl es and cases, just as the trust would not protect
proceeds of sales not covered by the Act, it would not protect



a debt owed by the debtor for deposits. The actual anount in
trust, therefore, is a factual issue which needs to be
resolved at trial

V. Trustee's Counterclaim

No evi dence has been presented regarding the Trustee's
counterclaimfor funds allegedly spent on postpetition
advertising. As a result, the resolution of this issue wll
al so have to await trial

V. Concl usi on

I hold that the WPDA is not preenpted by PACA. In
addition, the trustee neither has standing nor a basis to
assert clainms for the inpairnment of contracts or due process
rights for third parties. The plaintiff has shown no basis
for its claimto prejudgnent interest.

There are two remaining issues for trial. First, the
extent of the plaintiff's trust nust be determ ned, but only
to the extent that trust may or nmay not cover fruit juices,
punch and fruit flavored drinks, or deposits. Finally, a
determ nati on nust be nmade as to the propriety of the
def endant's counterclai mof $825.00 for post-petition
adverti si ng.

THEREFORE | T | S ORDERED:

1. The plaintiff's notion for summary judgnment is
deni ed.

2. The defendant's notion for summary judgnment is
deni ed.

ROBERT J. KRESSEL
UNI TED STATES BANKRUPTCY JUDGE

(1) The M nnesota Wol esal e Produce Deal ers Act.

(2) The issue of prejudgment interest was not raised in the
plaintiff's conplaint. In its notion papers and on renand,
however, it requests prejudgnent interest.

(3) Pursuant to Rule 7056 of the Federal Rules of Bankruptcy
Procedure, "Rule 56 Fed. R Gv. P. applies in adversary
proceeding[s]." See Fed. R Bankr. P. 7056.

(4) Pursuant to Rule 7015 of the Federal Rules of Bankruptcy
Procedure, Rule 15 of the Federal Rules of G vil Procedure
applies in adversary proceedings.

(5) To the extent that it is ultimately determ ned that the
trustee is holding trust property it may well be that the
plaintiff is entitled to any interest actually earned by its

property.



